cannot rebut the prima facie case in this manner it may
nevertheless affirmatively defend by proving that (1) it was
also motivated by the miner's unprotected activities, and
(2) it would have taken the adverse action in any event for
the unprotected activities alone.  The operator bears the
burden of proc5f with regard to the affirmative defense.
Haro v. Magma Copper Co., 4 FMSHRC 1935 (1982).  The ulti-
mate burden of persuasion does not shift from the Complain-
ant.  Robinette, supra.  See also Boich v. FMSHRC, 719 F.2d
194 (6th Cir. 1983); and Donovan v. Stafford Constr. Co.,
No. 83-1566, D.C. Cir. (April 20r 1984) (specifically-
approving the Commission's Pasula-Robinette test). See also

NLRB v. Transportation Management Corp., ____ U.S."___, 76

L.Ed. 2d 667 (1983).

PROTECTED ACTIVITY

There is no Dispute that Complainant reported certain
deficiencies in the workplace to an MSHA inspector on April
5, 1983.  Although Mr, Rodriguez, the plant manager, denied
that these reports had anything to do with safety, I credit
the testimony of Complainant, of Mr. Padua who is a disin-
terested witness, and of Mr. Marcucci, the union representa-
tive, each of whom stated that the conditions reported to
the inspector did indeed involve safety matters.  The fact
that citations were not issued does not establish otherwise.
Rodriguez was very defensive in his testimony and his credi-
bility is suspect. Reporting safety problems in the work-
place to a federal inspector is the first and most obvious
kind of activity protected under the Mine Act.

ADVERSE ACTION

On the day of the close out conference following the
inspection, Complainant was told by the plant manager's ad-
ministrative assistant that the plant manager was going to
fire Complainant because of his safety complaints to MSHA.
Less than 3 weeks later Complainant was fired.

MOTIVATION FOR ADVERSE ACTION

The stated reason for Complainant's discharge was exces-
sive absenteeism.  The record shows that Complainant was off
work a considerable number of days back at least as far as
1979.  An inordinate number of his absences occurred on the
day before and after weekends and holidays. Complainant
testified that his absences were caused by:illness and in-
jury.  However, he was terminated in 1982 because of absen-
teeism (the penalty was reduced to a suspension in the griev-
ance proceeding), and was warned on a number of occasions

1758Complainant that "the next time Rodriguez catches
